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Negotiated and other forms of Settlements in Cartel Matters

Questionnaire

This project will explore the role that negotiated and other forms of settlements play in anti-cartel enforcement. Based upon your input, the project will address the underlying principles and benefits of settlements and practical aspects of achieving them.

Section A.  To be answered by all agencies:

1.  Which structure (or structures) describes hard core cartel enforcement in your jurisdiction:

a) criminal enforcement;

b) civil enforcement;

c) administrative enforcement;

d) can be either civil or criminal.  If so, indicate which is used more in cartel matters.

Act No 4054 on the Protection of Competition (Turkish Competition Act) mainly involves an administrative enforcement system in the sense that there is an administrative authority (Turkish Competition Authority - TCA) to take administrative decisions and impose administrative fines against anti-competitive conduct. However, the Turkish Competition Act also empowers individuals to go to court to seek compensation against anti-competitive agreements and abuse of dominant position. As a rule, under these circumstances courts are empowered to apply the Turkish Competition Act. Therefore, the answer is both civil enforcement and administrative enforcement. The replies in this questionnaire concern administrative enforcement by the Turkish Competition Authority. 
2.  Can settlements with cartel participants be used to resolve hard core cartel matters in your jurisdiction?

No.

3.  Are there any legal or policy constraints to the use of settlements in cartel matters in your jurisdiction?  What are they?  Are there any constraints to settling with certain parties? (i.e., cartel leaders, recidivists, etc.)

The Turkish Competition Act foresees an investigation procedure to be completed to impose a substantive fine on undertakings and/or association of undertakings up to ten per cent of the annual gross revenue. Therefore, it is not possible to avoid initiating an investigation and conclude the case via settlement with the cartel participants to reduce fines in return for admission of involvement in anti-competitive conduct. 
However, there may be instances where the TCA may adopt a decision to terminate an infringement asking the relevant parties, for instance, to modify certain terms in an agreement or stop acting in a certain way. In such decisions, the parties are also informed that the TCA will initiate an investigation if the parties do not comply with the decision. However, it is believed that this procedure can not be named as a negotiated settlement.
4.  Does the structure of your leniency/immunity program have an impact on the nature and structure of your settlement system or whether you have a settlement system?  If so, how?


Please indicate whether your leniency program includes:


a) a complete grant of immunity for the first applicant who qualifies;

b) partial reductions in penalties for others that are not the first applicant; (if so, list possible reductions available; e.g., % discounts)

c) amnesty plus.

NA. Turkish Competition Authority does not have a leniency program.
5.  What does your agency consider to be the benefits and drawbacks of negotiated settlements in cartel matters?

-
6.  For agencies that currently do not use settlements in cartel matters: If desired, please make any additional comments about the usefulness and application of a settlement system to your jurisdiction or in general.

-

Section B.  To be answered by agencies that have authority to negotiate or agree on settlements in cartel investigations.  (If your agency is considering introducing a settlement system, please feel free to answer any of the following questions as contemplated.): 
NA
1.  Which structure (or structures) describes your jurisdiction:

a) the competition authority negotiates criminal plea agreements in cartel matters, 

b) the competition authority negotiates civil settlements in cartel matters, 

c) the competition authority works with another government agency that is able to negotiate settlements in cartel matters.  If so, please explain.

d) the competition authority reaches administrative settlements in cartel matters, 

e) other (please explain)

2.  At what stage(s) can you enter into settlement discussions?  During an investigative period prior to formal proceedings?  After formal proceedings have begun?  Both?

3.  In your jurisdiction, how many settlements have been completed in cartel investigations in the last 5 years?  Please indicate how you count settlements (by company, by company or individual, by cartel).

If possible, please indicate when the settlements were reached – during an investigative period prior to formal proceedings or after formal proceedings had begun.

Please describe any recent notable settlements in cartel matters in your jurisdiction (or provide a link to press releases or public information), including any problems encountered in concluding the settlement(s).

4.  Describe the process of a negotiated or other form of settlement in a cartel matter in your jurisdiction.  As appropriate to your jurisdiction, please address:
· Do you disclose the evidence you have against a party in order to settle?  If so, explain how.

· Does your agency enter into a written settlement agreement with the parties?

· Are any other entities, besides the antitrust agency, involved in the settlement process in your jurisdiction?
· Is the settlement agreement filed with a court and/or made public?

· Is court approval of a settlement required?  If so, what is the role of the court?  What happens if a court does not approve a settlement?  Has this ever happened?
· Who decides the penalty attendant to a settlement?  Are there specific guidelines or established criteria used in determining the penalties?

· What judicial review is available, if any, and at what point in the settlement process is such review available?

· Are settlement negotiations confidential?  If a settlement is not reached, can statements made be used against the companies or individuals?

· Can a company or individual withdraw from a settlement?  If so, at what point?

· Who enforces a settlement?

5.  Describe the contents of a negotiated or other form of settlement in a cartel matter in your jurisdiction.
As appropriate to your jurisdiction, please address:

· What are the key components of a settlement in a cartel matter?

· What terms of the settlement are negotiated? e.g., fines, jail time, factual admissions?  Are there any terms that are not negotiable?  
· What types of factual admissions do you require for a settlement?  Do you require an admission of guilt?

· What types of cooperation does a settlement agreement require from the company or individuals?
· What promises do you (the government) make regarding the bringing of future charges?  What, if any, promises are made to individuals?  Who is bound by the settlement? (your agency? public prosecutors?)
· What variables does your agency consider in determining the scope of the charge against the company or individual in a settlement?
6.  What happens if the settlement agreement is violated?  Has a cartel settlement agreement ever been violated in your jurisdiction?  If so, what steps were taken?

7.  Are you able to settle with individual companies or persons, or do you settle with all parties at once?

If you use individual settlements, how do earlier settlements impact later ones in the same investigation?  How, if at all, do settlement terms differ over the course of an investigation?  How do settlements impact enforcement against companies or individuals that do not settle?
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