Exclusive Dealing/Single Branding

This questionnaire seeks information on the analysis and treatment of exclusive dealing (referred to as single branding in some jurisdictions) by ICN member competition authorities.  For purposes of this questionnaire, we refer to “exclusive dealing” and “single branding” as conduct that requires or induces customers or suppliers to deal solely or predominantly with that firm.  Nevertheless, this questionnaire does not cover tying, bundling, loyalty discounts, rebates or related practices, which your responses should therefore not address.  Unless otherwise stated, the questions concern conduct by a dominant firm or firm with significant market power.  

Respondents should feel free not to answer questions concerning aspects of your law or policy that are not well developed.  Answers should be based on agency practice, legal guidelines, relevant case law, etc., rather than speculation. 
Legal Basis and Specific Elements

1. Please provide the main relevant texts (in English if available) of your jurisdiction’s laws and guidelines on exclusive dealing/single branding.
Since this questionnaire deals with conduct entered into by a dominant firm or a firm with significant market power, it is better to start with the definition of dominance found in the Act no 4054 on the Protection of Competition (Competition Act). “Dominance” is defined in article 3 of the Competition Act as “the power of one or more undertakings in a particular market to determine economic parameters such as price, supply, the amount of production and distribution, by acting independently of their competitors and customers”. Whether an undertaking is dominant or not requires analysis of many factors such as market shares, entry barriers etc and no generalizations such as a market share threshold above which dominance is presumed are possible.
According to article 6 of the Competition Act “abuse, by one or more undertakings, of their dominant position in a market for goods or services within the whole or a part of the country on their own or through agreements with others or through concerted practices, is illegal and prohibited”. The same article also entails a list of non-exhaustive abuse examples. In fact there is no open reference to exclusive dealing/single branding in the Competition Act but as is known exclusive dealing which refers to all practices that commit a firm to deal exclusively with some vertically related firms but not with others is used to deter entry. In this regard, article 6.1.(a) is worth mentioning as such “preventing, directly or indirectly, another undertaking from entering into the area of commercial activity, or actions aimed at complicating the activities of competitors in the market” (exclusion of competitors).
Block exemption communiqué on vertical agreements no 2002/2 is also important for exclusive dealing/single branding analyses. This Communiqué aims at exempting those agreements concluded between two or more undertakings operating at different levels of the production or distribution chain, with the aim of purchase, sale or resale of particular goods or services, i.e. vertical agreements. As the Guidelines on the explanation of the Communiqué 2002/2 states, the Communiqué covers both purchase (supply) and distribution agreements. 
Meanwhile, with a recent amendment in the Communiqué, a threshold level of 40% is introduced in order to benefit from the exemption provided. Accordingly, for an agreement to benefit from the benefit of the block exemption, the supplier’s market share in the relevant market of the vertical agreement shall not exceed 40% or the market share of the purchaser shall not exceed 40% where there is the obligation to provide to a single purchaser. This market share threshold is introduced in May 2007 after nearly four years of the Communiqué’s implementation. The implementation of the block exemption without any thresholds shows that there is need for a market share threshold especially to provide a level playing field for those with relatively small market power or no market power at all and to provide certainty for the undertakings with market power as automatically exempting those vertical agreements of undertakings with a relatively bigger market power might create problems in time. The newly introduced market share (40%) is based on an empirical analysis of the Competition Authority’s experience in many sectors over the years.  Having said that, it should be remembered that the block exemption could have been (and could be) revoked when the exemption conditions are not met any longer and the exemption granted pursuant to the provisions of this Communiqué shall not prevent the implementation of article 6 (abuse of dominant position) of the Competition Act. Until May 2007, there are a couple of cases where the block exemptions on vertical agreements were revoked. 
For the purposes of this questionnaire, the Communiqué 2002/2 defines “non-compete obligation” (exclusive dealing if we are to use the terminology of the questionnaire) as follows:

“Non-Compete Obligation is any kind of direct or indirect obligation preventing the purchaser from producing, purchasing, selling or reselling goods or services which compete with the goods or services which are the subject of the agreement. Furthermore, taking as the basis the purchases of the purchaser in the previous calendar year, any obligation imposed on the purchaser directly or indirectly that more than 80 % of the goods or services in the relevant market, which are the subject of the agreement, or that of the goods or services substituting for them be purchased from the supplier or from another undertaking to be designated by the supplier is also considered as non-compete obligation”.
I
Therefore, it is not necessary that all purchases should be directed to a certain undertaking. Non-compete obligation (exclusive dealing clause) also covers if more than 80% of purchases are to be bought from a certain undertaking. However, according to case law of the Competition Board, depending on the circumstances of the market, the Competition Board may prohibit obligations in vertical agreements requiring a buyer to purchase less than 80% of its needs from a certain undertaking as part of remedies imposed on the undertakings in question in order to ensure competition in the market.

The duration of the non-compete obligation imposed on the buyer has great importance. It is not possible for a non-compete obligation whose duration is more than five years to benefit from the block exemption, apart from the exceptions mentioned in the Communiqué.
In the meantime, a direct or indirect obligation by the supplier to sell the contract goods or services to only one buyer in Turkey, either for its own use or for resale purposes is defined as the obligation to supply a single buyer according to Communiqué 2002/2.
Furthermore, there is another definition for non-compete obligation (exclusive dealing) in the Block Exemption Communiqué on Vertical Agreements and Concerted Practices in the Motor Vehicle Sector which defines it as “… any direct or indirect obligation that prevents the buyer from manufacturing, purchasing, selling or reselling goods or services competing with the goods or services which are the subject of the agreement. Furthermore, taking as the basis the purchases of the buyer in the preceding calendar year, any obligation imposed on the buyer directly or indirectly, aimed at purchasing, from the supplier or another undertaking to be designated by the supplier, more than 30% of the goods or services in the relevant market, which are the subject of the agreement, or of those goods or services which substitute for them, is also considered as a non-compete obligation. As long as the cost of the brand-specific sales staff the distributor employs is not covered by the supplier, imposing on the distributor an obligation to employ different sales staff for vehicles of different brands mean, under this Communiqué, a non-compete obligation. An obligation imposed on the distributor for selling the motor vehicles of other supplier in different sections of the display area in order to avoid confusion between brands does not mean a non-compete obligation under this Communiqué.” Therefore, regarding vertical agreements in motor vehicle sector, obligation requiring a buyer to purchase more than 30% of its needs constitute exclusive dealing. 

Although both the Block Exemption Communiqué on Vertical Agreements and Block Exemption Communiqué on Vertical Agreements and Concerted Practices in the Motor Vehicle Sector includes market share thresholds and therefore excludes agreements of dominant undertakings from the benefit of the block exemption, the definitions may be taken into account in individual assessments by the Competition Board of such agreements under Article 6 of the Competition Act regarding abuse of dominant position if one of the parties is a dominant undertaking.
2. Please list your jurisdiction’s criteria for an abuse of dominance/monopolization based on exclusive dealing.
Case law of the Competition Board regarding abuse of dominant position via exclusive dealing is mainly based on the Article 6.1.(a) of the Competition Act which prohibits “preventing, directly or indirectly, another undertaking from entering into the area of commercial activity, or actions aimed at complicating the activities of competitors in the market”. 

Firstly, according to Karbogaz decision
 by the Competition Board, a dominant undertaking may abuse its dominant position via long term (3-5 years) agreements involving exclusive dealing clauses if these agreements create barriers to market entry, complicate actual competitors’ activities, and prevent entry of potential competitors by foreclosing the market. These agreements remove freedom of customers to do business with alternative suppliers and as a result the market is foreclosed completely for the suppliers to compete for these customers.

Secondly, as discussed in Frito Lay
 decision it is neither necessary nor adequate that there exists intent to complicate the activities of competitors in order to decide that practices of exclusive dealing constitute abuse. In this context, a correct assessment requires considering whether the practices have occurred and caused actual or potential negative impact on the competitive process in the market. The impact is to be understood as the one that would harm the competitive process and complicate (or include serious risk to complicate) competitors’ activities significantly in a way to exclude them from the market. In terms of complicating competitors’ activities, foreclosing an important part of the market and disruption in the competitive process as a result of the practices in question are required. If the impact of the practice of exclusive dealing is limited with no widespread field of application and falls short of driving the competitor out of the market, then abuse does not exist. Finally, in order to conclude that there is exclusionary impact of agreements including exclusive dealing clauses, two conditions are relevant, first being their duration and second being existence of adequate sanctions and/or incentives to ensure loyalty of the customer who is the weak party to the agreement. 

Finally, in Turkcell decision
, exclusive dealing is to be considered as an abuse in case it leads to foreclosure of an appreciable part of the market to competitors and therefore weakening of competition in the market. In this way, exclusive dealing not only complicates the actual competitors’ behaviours but also creates barrier to market entry for the new undertakings that will enter the market.

Another issue regarding exclusive dealing is discrimination by a dominant undertaking between the distributors exclusively dealing with it and those dealing with competitors as well.
 Dependency as one aspect of discrimination increases the willingness of buyers to deal with the dominant undertaking while eliminating their willingness to enter into commercial relations with the competitors. Refusal to deal by the dominant undertaking with the buyers that do not accept exclusive dealing makes these buyers face the risk of being excluded from a significant part of the market and as a result the buyers who can not afford that risk become dependent on the dominant undertaking. Discrimination based on exclusive dealing not only cause difficulties for competitors of the dominant undertaking by preventing them from selling to buyers but also brings competitive advantages for those buyers exclusively dealing with the dominant undertaking vis-a-vis those dealing also with its competitors. Such instances fall under the prohibition of Article 6.1.(b) of the Competition Act which prohibits “making direct or indirect discrimination by offering different terms to purchasers with equal status for the same and equal rights, obligations and acts”.

Exclusive Purchasing and Supply Arrangements

3.
How does your jurisdiction define single branding or exclusive dealing?  For example: Must a firm require that all purchases come from it or that all sales go to it?  Can something less than “all purchases” or “all sales” be considered single branding or exclusive dealing?  Please specify (providing actual percentages, as relevant).  
Please see definitions given above under Q 1.

As mentioned under question 1 above, according to Block Exemption Communiqué on Vertical Agreements No 2002/2 non-compete obligation (exclusive dealing clause) is any kind of direct or indirect obligation preventing the purchaser from producing, purchasing, selling or reselling goods or services which compete with the goods or services which are the subject of the agreement.  Meanwhile, a direct or indirect obligation by the supplier to sell the contract goods or services to only one buyer in Turkey, either for its own use or for resale purposes is defined as the obligation to supply a single buyer. Non-compete obligation (exclusive dealing clause) also covers if more than 80% of purchases are to be bought from a certain undertaking. However, according to case law of the Competition Board, depending on the circumstances of the market, the Competition Board may prohibit obligations in vertical agreements requiring a buyer to purchase less than 80% of its needs from a certain undertaking as part of remedies imposed on the undertakings in question in order to ensure competition in the market.
4. 
Is the duration of the arrangement relevant to your assessment? Yes/No

a. 
If so, please explain how and why, providing examples.  
Duration of non-compete obligation (exclusive dealing clause) should be 5 years if it is to benefit from block exemption according to the Block Exemption Communiqué on Vertical Agreements No 2002/2. Nevertheless, it may be argued that such agreements by dominant undertakings should be of a shorter duration if they are to satisfy exemption conditions. Moreover, conduct of a dominant undertaking in the form of concluding long term agreements including exclusive dealing clauses may be regarded as an abuse as the Competition Board ruled in its Karbogaz
  decision. In this decision, it was decided that dominant undertaking abused its dominant position by intentionally made long term (3-5 years) agreements including exclusive dealing clauses because they created barriers to market entry, complicated actual competitors’ activities, and prevented entry of potential competitors by foreclosing the market. The Competition Board regarded the conduct to prolong the duration of the contracts to 3-5 years as aiming to sustain the market power by Karbogaz, achieved by its own internal efficiencies, through uncompetitive methods. The effect of the long term exclusive contracts is entry of limited number of undertakings into the relevant market and unwillingness of potential entrants.
Moreover, in Frito Lay
 decision, the duration of the agreements were also taken into account as one of the elements while deciding whether the agreements, among Frito Lay and its final points of sale in the packaged chips market, including exclusive dealing clauses had exclusionary impact. In this case, duration of some agreements was 2-3 months and the longest duration was one and half years. Therefore, in Frito Lay, the duration of these agreements was one of the factors in deciding no exclusionary impact existed.
5.
Must the firm’s use of such arrangements cover a substantial portion of the market?  Yes/No

a. 
If so, how do you interpret this requirement, including any relevant percentage thresholds for the purchase or supply covered, and the evidence needed to determine whether this is met?
To decide whether rival’s activities were complicated by the dominant firm through exclusive dealing arrangements, the Competition Board in its Frito Lay
 decision considered that some of the practices of the dominant undertaking occurred in certain regions and in limited time periods, produced limited impact, and some of them that had been applied widely also happened in a limited time period with limited impact. In sum, the Competition Board was convinced that such practices did not have widespread field of application, produced limited impact and therefore did not complicate rival’s activities. 

Based on this case, it may be said that relevant evidence should be the ones indicating that exclusive dealing arrangements cover most of the points of sales countrywide, or concern a significant portion of the, say, sales in the market in question, last long enough to produce an impact complicating rival’s activities. Therefore, if exclusive dealing arrangements are used widely by a dominant firm with all final sale points especially to create foreclosure effect for the competitors in the market, it matters.
6.
Does it matter whether the arrangement was requested by the non-dominant customer or supplier?  Yes/No
a. 
If so, how and why? 
Indeed, the arrangement should be analyzed on a case by case basis. According to Karbogaz
 decision, the request of the customer to conclude long term agreements with exclusive dealing clauses is not important. Even there is important demand from customers, the dominant undertaking has to refrain from transactions and practices whose impact is to restrict competition significantly in disfavour of competitors. The dominant undertaking has a special responsibility to know the impact of its conduct on the competition in the market and should act accordingly. In Frito Lay decision, it is also reiterated that competition rules may be violated by the practices of the dominant undertaking that are carried out as a response to demand from the customers.
7.
Might otherwise legal exclusive dealing/single branding arrangements be deemed abusive if they contain other provisions, e.g., an “English Clause” (requiring e.g., the customer to report any better offers to the supplier, and prohibiting the customer from accepting the offer unless the supplier does not match it), rights of first refusal (right of, e.g., the supplier to enter into an agreement with the customer according to specified terms, before the customer is entitled to enter into an agreement with a third party)?  Yes/No  
In Karbogaz case, a provision concerning review of price in long term agreements with exclusive dealing clauses was regarded as an “English Clause“. Via this clause, dominant undertaking had the opportunity to learn favourable offers by the competitors and replace its previous offer with a more generous one, thereby preventing the competitors from doing business with the customer in question. As a result, the dominant undertaking could make competitive conditions trasparent for itself and control them. Therefore, such clauses may be among the factors to be taken into account while deciding whether exclusive dealing agreements constitute abuse. It should be emphasised that exclusive dealing arrangements in this case were not deemed abusive simply because there was an English clause. In other words,  exclusive dealing arrangements were already abusive and illegal in the absence of an English clause.

a. 
If so, please explain and provide examples. 

Presumptions and Safe Harbors

8.
Are there circumstances under which a firm’s use of single branding or exclusive dealing arrangements is presumed illegal?  Yes/No

Normally, exclusive dealing arrangements might be carried out by dominant firms. However, the circumstances are very important. First of all, market structure and the undertaking’s market power need to be examined. The duration of the agreement is another crucial factor that needs to be taken into consideration. Therefore, exclusive dealing agreements can be conducted by any firm regardless of their market power depending on the circumstances. (please refer to Q 2 for further details found in case law)

Frito Lay decision rejects per se approach to condemn exclusive dealing arrangements by dominant firms as abuse without examining whether activities of competitors have been complicated and if so the extent of complication. Therefore, dominant undertakings like other firms with no market power may conclude such agreements without fear of a presumption of illegality by the Competition Board as long as it is not abusive.  

a. If so, please identify the circumstances.

b. Is the presumption rebuttable?  Yes/No N/A
i. 
If so, what must be shown to rebut the presumption? 

9. 
Is there a “safe harbor” from a finding of liability under your single branding/exclusive dealing provisions?  Yes/No
a. 
If so, please explain, including its terms.

Effects

10.

Must a market foreclosure effect be shown for an abuse?  Yes/No

When case law of the Competition Board is taken into account, it is seen that exclusive dealing arrangements are regarded as abusive if they lead to foreclosure.

a. 
How is market foreclosure defined in your jurisdiction?
Market foreclosure means foreclosing an appreciable part of the market to competitors thereby weakening competition in the market. By this way, the competitors are foreclosed from necessary channels to provide their services or goods substantially.

In Frito Lay
 decision, the Competition Board defined ‘market foreclosure’ as the prevention of the entry of the new comers into the market via written and oral agreements concluded between the dominant firm and its customers as a result of which potential competition is removed. This practice ends up complicating the conducts of competitors in the relevant market and pushes them out of the market. Supplier prevents its customers to obtain goods from other suppliers during the duration of the exclusive dealing agreement. Foreclosure via exclusive dealing is defined in various Competition Board decisions. Among others, Biryay decision of the Competition Board is one of the most crucial decisions where foreclosure by dominant firms are evaluated under the provision regulating abuse of dominant position (article 6 of the Act).
In Biryay
 decision, Biryay was the so called joint venture company between BBD and YAYSAT in newspaper and magazine distribution market which was in fact a cartel agreement carved into an establishment of a JV. BBD and YAYSAT was putting pressure on sales points to deny the distribution of rival newspapers of rival distributors. The coercion on their dealers not to sell newspapers and magazines distributed by other distribution companies was assessed to be an abuse of dominance, thus those named were imposed a fine. The Competition Board decided that written provisions found in agreements between Biryay and its sales points are exclusivity clauses that prevent the entry of the other newspapers into the distribution market. This decision has brought for all municipality kiosks the obligation to sell all publications provided by all distribution companies, thus make it available for consumers to find any newspaper and magazine at final sales point. 

Similarly in Turkcell
 decision, Turkcell which is dominant in the GSM services market was working on an exclusive basis with the mobile phone distributors and thus preventing them to work with other GSM operators. Turkcell was preventing them to start campaigns with other GSM operators and were not allowing them to sell their mobile phones with the competitor’s sim cards. The Competition Board decided that Turkcell was abusing its dominant position via its exclusivity dealing contracts which forecloses the market for its competitors.

Meanwhile, in Karbogaz
 decision, the exclusive dealing agreements of Karbogaz with its distributors were found to have foreclosure effects on the alternative suppliers in the liquid carbon dioxide market. The distributors are signing exclusive purchasing agreements with Karbogaz for liquid carbon dioxide. However, the duration of the exclusive dealing arrangements have a significant role. The longer the duration of the agreement, much negative is its effect on competition in the market. Therefore, when there is no objective reason to have exclusionary clauses in an agreement, it is recommendable for dominant firms to have shorter duration in their exclusive agreements. 
For such agreements to have longer duration, the only acceptable reasoning could be the customer specific investment in the customer’s facilities. Customer specific investments can be defined as those investments that are realized specially for the facilities of that customer and its use in another place seems difficult. When a customer-specific investment is realized, then the duration of the agreement can be determined on the basis of amortization period. The cost of production facilities, the cost of investment on big storage tanks and the cost of tanker fleets used to carry liquid carbon dioxide are the cost items that need to be handled by all players. Thus, it is not possible to accept the justification of longer duration on such basis. Therefore, the Competition Board did not consider the above mentioned investment by Karbogaz sufficient enough to foresee 3-5 years of exclusive dealing agreements since such agreements would have foreclosure effects in the market.     

b.
Which factors are taken into account to assess a market foreclosure effect (level of dominance, percentage of market demand/purchases or supply covered by the arrangement, existence of alternative sources of supply, entry barriers, scale economies, possibility and practicability of switching, others)?  Please specify the factors considered, including, as relevant, the percentage of demand/supply covered.
The Competition Board has taken into consideration basically the following factors: Level of dominance, percentage of the market/points of sales covered (degree of foreclosure), entry barriers with respect to competitors, extent of the impact in the market, duration of the exclusivity clauses, amount of financial instruments and budget used to ensure exclusive dealing, territorial coverage (regional or countrywide)/field of application (widespread or not), existence of adequate sanctions and incentives. 
c.
What evidence is used to demonstrate these effects and must the effects be actual, likely or potential effects? 
Any evidence can be used to demonstrate market foreclosure effect including texts of the agreements, other relevant documents covering information such as market information collected via various resources including market players, their customers, the complainant etc., studies and policy documents on sales and marketing, internal correspondence among personnel of the dominant undertaking, correspondence between the dominant undertaking and its customers, oral and written statements by the relevant people including personnel of the dominant undertaking or competitors or customers.

In the cases discussed under Q 10 (a) above, the evidence used to demonstrate these effects was actual for level of dominance and entry barriers, whereas it was likely for the duration of the exclusivity provisions. Furthermore, according to Frito Lay decision, a correct assessment requires considering whether the practices have occurred and caused actual or potential negative impact on the competitive process in the market. The impact is to be understood as the one that harms the competitive process and complicates (or includes serious risk to complicate) competitors’ activities significantly in a way to exclude them from the market. In terms of complicating competitors’ activities, foreclosing an important part of the market and disruption in the competitive process as a result of the practices in question are required. Therefore, it will not be wrong to say that both actual and potential effects are taken into account.
11.
Must other effects, e.g., on consumer welfare, be shown for an abuse?  Yes/No
a. 
If yes, please specify what must be demonstrated and the evidence required. 

When activities of competitors are complicated due to exclusive dealing employed by the dominant undertaking, there is the high possibility that the consumer welfare be affected. However, this has not been taken into account or shown in a separate manner to prove existence of abuse in the case law including Turkcell, Karbogaz and Frito Lay. 
Nevertheless, it is also important to stress that one of the implicit results of abuse cases is realized on consumers. For instance, in Turkcell
 case, Turkcell which was dominant in the GSM services market was working on an exclusive basis with the mobile phone distributors and thus preventing them to work with other GSM operators. Turkcell was held responsible for preventing consumers to use any brand mobile phones with any operator they wish due to its exclusivity clauses found in its agreements with distributors. 

Justifications/Defenses

12. 
What justifications/defenses are available to the dominant firm, e.g., an efficiency, meeting competition or objective necessity defense?  Please specify.
The Competition Board takes into account whether there are objectively justified reasons for the conduct by the dominant firm and/or the conduct is connected to internal efficiency of the dominant firm.
 If one of these justifications is available, there is a second element to be satisfied which is the proportionality principle. This principle requires that the conduct should be proportionate to the justified reason claimed for a conduct. If a conduct such as exclusive dealing does not have any efficiency gain and only drives a competitor out of a certain sales point, then it is regarded as strengthening the dominant position independently of the internal efficiency of the dominant firm and it may be considered as abuse. As a result, conduct that has no objective justified reason, produce no efficiency gain and worsen the limited competitive conditions risks being considered as abuse and prohibited.

As to meeting competition defense, although this was not claimed by the dominant undertaking in Karbogaz case, the Competition Board took into account that the dominant undertaking tried to prolong the duration of the agreements including exclusive dealing clauses not only to protect its investments but also to meet competition from another undertaking intending to enter the market with serious investments. The Competition Board decided that the conduct by the dominant undertaking to prolong the duration of exclusive dealing was disproportionate to the aim.
a. 
If there is an efficiencies defense, what efficiencies are considered (e.g., relationship-specific investments, facilitating innovation, reduced transaction costs)?  How are claims of improved service quality or reputation assessed?  
In Karbogaz, the dominant firm claimed relationship-specific investments to justify long term exclusive dealing agreements. The Competition Board considered that because the investments claimed to be relationship-specific was ordinary investments that every supplier had to make and they were not justifications for agreements duration of which was longer than necessary. Moreover, although investments may be seen as an acceptable justification for constant relations between the supplier and customer, duration of the relation should not exceed its purpose and restrict competition when its impact in the market is taken into account. In this case, customers were prevented from dealing with alternative suppliers and as a result market was foreclosed in the name of investments.

b. 
Are efficiencies balanced against competitive harm to determine whether liability attaches, or do they provide a complete defense without consideration of harm?
As the Competition Board states in its Frito Lay decision, Article 6 prohibits the abuse of dominant position rather than the dominant position itself. If competition is the rivalry among the competitors, then the undertakings have a right to compete through their internal dynamics and efficiencies. Thus, if a firm becomes dominant through its internal dynamics, this is welcomed. 

If the dominant undertaking has justified reasons for its conduct and/or its conduct is connected to its internal efficiency, then the conduct should not be considered as abuse even if it distorts competitive conditions in disfavour of the competitors.
Therefore, efficiency may be regarded as a complete defense without consideration of harm. Thus, it may not be wrong to conclude that efficiencies are not balanced against anticompetitive harm to determine whether liability attaches.
c.
Is there a meeting competition defense? Yes/ No. 

i.     If yes, please explain. 

To repeat the second paragraph of the answer to Question 12, although this defense was not claimed by the dominant undertaking in Karbogaz case, the Competition Board took into account that the dominant undertaking tried to prolong the duration of the agreements including exclusive dealing clauses not only to protect its investments but also to meet competition from another undertaking intending to enter the market with serious investments. The Competition Board decided that the conduct by the dominant undertaking to prolong the duration of exclusive dealing was disproportionate to the aim.
d.
What is the standard of proof applicable to these defenses?  What type of evidence is required to demonstrate that the defenses are met?  

Enforcement

13. 
Please provide the following information for the past ten years (as information is available):

It is very difficult for us to give such statistics since the Department which is in charge of the compilation of statistics regarding decisions is not making any differentiation under monopolization cases with respect to exclusive dealing ones.
a. 
The number of exclusive dealing/single branding cases your agency reviewed (investigated beyond a preliminary phase).  

b.
The number of these cases that resulted in (i) an agency decision that the conduct violates antitrust rules; (ii) a settlement with relief.  

c.
The number of agency decisions issued, if any, that held that the practice did not violate your jurisdiction’s exclusive dealing/single branding rules (i.e., “clearance decisions”).  

d.
Each of the number of agency decisions or settlements that were (i) challenged in court and, of those, either (ii) overturned by court decision or (iii) confirmed by court decision. 

14.
Does your jurisdiction allow private cases challenging exclusive dealing/single? Yes/No

a.    Please provide a short description of representative examples, as available. 
Not available
15.
As relevant, please provide a short English summary of the leading exclusive dealing/single branding cases in your jurisdiction and, if possible, a link to the English translation of the decision, an executive summary or the press release of the case.
Can be found below under ANNEX I.
16.
Please provide any additional comments that you would like to make on your experience with exclusive dealing/single branding rules and their enforcement in your jurisdiction, including, as appropriate but not limited to whether there have there been or you expect there to be major developments or significant changes in the criteria by which you assess exclusive dealing/single branding, explaining these developments as relevant.
ANNEX I

I. Karbogaz Decision

Karbogaz Carbon Dioxide Industries Joint- Stock Company (Karbogaz) concluded long term exclusive contracts with its clients. In this case, the Competition Board tried to establish whether Karbogaz, the dominant firm in the market of liquid carbon dioxide, had abused its dominant position via long term exclusive supply contracts with direct users.

Although no definition of abuse is given in the Competition Act, the Competition Board defined “abuse” as “…every kind of activities which is related to the existence of the undertaking and prevent the continuity or the improvement of the competition and thus cause weakening the competition through influencing to market's structure by different methods from conditions in normal operation of competition …” in the light of European competition law. The Competition Act, as mentioned above, does not prohibit dominance but its abuse. This distinction recognizes as legitimate the increase of the market share of a firm via internal efficiencies and as a result the undertakings are accepted to have the opportunity to outperform their rivals via their internal efficiencies and dynamics. The crucial point is the market power as a result of internal dynamics and efficiency. If the undertaking cannot keep internal efficiency, it is expected that the rivals would limit its power on the condition that no entry barrier, structural or behavioural, existed. The abuse is an objective concept and therefore, no intent to restrict competition is absolutely needed. A conduct can be prohibited if its effect restricts competition. It is accepted that dominant undertakings have special responsibilities unlike those that are not dominant. Thus, within this special responsibility dominant undertakings are expected to know the effects of its conduct in the relevant market and control its conduct accordingly.

Based on this theoretical basis, the Competition Board analysed whether Karbogaz abused its dominant position: That Karbogaz strived to prolong the duration of the exclusive contracts in the face of a new entrant is regarded as a policy of preserving its position and excluding the rival strategically. This policy is basically dependent on long term exclusive contracts and the result is elimination of freedom of clients to work with alternative suppliers and foreclosure of the market to competition for these clients. The conduct to prolong the duration of the contracts to 3-5 years was regarded as aiming to sustain the market power, achieved by its own internal dynamics, through uncompetitive methods. The effect of the long term exclusive contracts is entry of limited number of undertakings into the relevant market and unwillingness of potential entrants. The basic reason for existence of two entrants in the relevant market and their survival is their activities in other business fields. It was hard to enter or remain in the market if they involved in only liquid carbon dioxide business. Such exclusive agreements were regarded as creating entry barriers in a market where there were no structural or legal entry barriers and complicating the actual or potential rivals and enabling the preservation of dominant position of Karbogaz. It was Karbogaz’s special responsibility not to restrict competitive conditions that were already restricted in the market by conduct that were not the result of its internal efficiency although Karbogaz gained its market power by its internal efficiency to a great extent. Thus, Karbogaz should know about the fact that its market strategy, which was essentially based on the exclusive supply contracts made with the clients to protect its market position, would have created negative effect in the market and this negative effect would not originate from its own dynamics and Karbogaz should have acted according to this. As a result, when the effects and the supposed intentions behind them were taken into consideration Karbogaz violated the provision of "preventing, directly or indirectly, other enterprises in its area of commercial activities or practices which aim to impede the activities of the competitors in the market" in subparagraph (a) of the Article 6 of the Competition Act.
The Competition Board in this case again emphasised the special responsibility of dominant undertakings and took into account foreclosure effect of the exclusive agreements. Intent in this case is taken into consideration while alleging abuse, however, it can be said that it is not an essential component of the analysis. Rather, effect of the contracts has constitutive feature in determining abuse. That Karbogaz lost some market share although it prolonged the duration of the contracts was not enough for relief because existing level of effects of the contracts was sufficient to condemn the conduct.

II. Frito Lay Decision

The decision discusses whether a dominant undertaking’s exclusive agreements with retail outlets for sale of only its products complicate the rival’s activity and constitute abuse or not. Agreements with exclusivity clauses that require a sales point to sell only the products of a supplier to the exclusion of the products of rival suppliers normally benefit from the block exemption of the Communiqué concerning vertical agreements no 2002/2. Block exemption communiqués legalise such otherwise anticompetitive unlawful agreements on the condition that beneficial effects on competition outweigh anticompetitive impacts and consider them as lawful. The beneficial effects must ensure new developments and improvements, or economic or technical development in the production or distribution of goods and in the provision of services; benefit consumers; avoid elimination of competition in a significant part of the relevant market and avoid limitation of competition more than what is compulsory for achieving the beneficial goals. These conditions are known as conditions for exemption. The Communiqué is applicable to agreements of any undertaking regardless of its market power. However, the Communiqué foresees that benefit of block exemption can be withdrawn in case exemption conditions are proved to be lacking. Moreover, the benefit of block exemption does not avoid application of the article in the Competition Act prohibiting abuse of dominant position. As a result, it is accepted that exclusivity may be condemned as abusive because it prevents rival suppliers to deal with certain customers. The Competition Board again reiterates the special responsibility of a dominant undertaking to know about the effects of its conduct in the relevant market and control its conduct accordingly and warns dominant undertakings to cease their relationships including exclusivity, if they reach a level that complicates the activity of the actual or potential competitors or cover an important part of the relevant market. The Competition Board says that abusive intent is not absolutely required to condemn a conduct or a transaction by a dominant undertaking because it is an objective concept and therefore it is sufficient to find abuse if the effect of a conduct restricts competition. Intent, on the other hand can be taken into account while imposing fine.

The Competition Board further gives the elements of the analysis as internal dynamics, justified reason (objective justification) and proportionality. The Competition Board seeks for whether the conduct is derived from internal efficiency of the undertaking or it has a justified reason. If the conduct is just and can be connected to internal dynamics, then the conduct might be deemed lawful even the competitive conditions are distorted against the competitors. Besides, another factor to be considered is the principle of proportionality meaning there must be proportionality between justified reason and the conduct. Moreover, if the conduct does not lead to any efficiency gain for the consumers but merely drives the competitor out of the sales point, then the conduct might not have any connection from internal efficiency and might be named as abuse.

It is useful to distinguish complication of competitors’ activities as a result of competition that is expected to be in the market and as a result of conduct of dominant undertaking that is not competitive. Otherwise the prohibitions would punish only the dominant undertakings. Utmost care must be taken to eliminate the risk that many conduct of the dominant undertaking that complicates competitors   might be condemned as abusive as part of their special responsibility. Therefore, concept of complication must be construed narrowly in line with economic reasons and only the conduct that diminishes or totally abolishes.

III. Turkcell Decision

The investigation conducted against Turkcell İletişim Hizmetleri A.Ş. has been initiated upon the complaints of Telsim Mobil Telekomünikasyon Hizmetleri A.Ş. and Başarı Elektronik Sanayi ve Ticaret A.Ş. Briefly the petition of complaint of Başarı Elektronik mentioned that Turkcell had previously applied to Başarı Elektronik as well the distributor sales support premium applied to other mobile phone sellers, Turkcell had abandoned the sales support premium applied to Başarı Elektronik upon the fact that the company referred to had increased its market power, it had asked for line and sim card fees from the company in a discriminatory behaviour, as a result of which an increase of 100-200 Deutsche Mark (DM) had occurred in the price of mobile phones sold by Başarı Elektronik, when compared with its competitors, and it requested that what were due by the Act No. 4054 be fulfilled.
On the other hand, the petition of complaint of Telsim claimed that Turkcell abused, in GSM mobile phones market, its dominant position in GSM operatorship market, and high market share could be maintained by preventing the entry of Telsim to the relevant market, through employing the same distributor and dealer network in the line market and distribution system of the device market, this network's being widespread across Turkey, and loyalty discounts.
The report prepared upon the complaints in question was discussed in the  meeting dated 20.07.2001, and the following decisions were made:

It was decided that

1- Turkcell İletişim Hizmetleri A.Ş. was in dominant position in the market for GSM services;

2-
a) Turkcell İletişim Hizmetleri A.Ş.,

    

i) By means of working exclusively with mobile phone distributors under the campaigns organized by it or making them dependent on itself, prevented these distributors from holding similar campaigns with competing operators, and consequently  prevented devices belonging to these distributors from being sold with the line of the competing operator;

    

ii) By means of working exclusively with the dealers before December 1999 and with the activation centers and subscription points after December 1999, complicated  the market activities of the competing operator as a joint consequence of the facts that the activation centers and subscription points were at the same time the dealers of distributors, and as is mentioned above, almost all of these distributors were exclusive and made dependent, and thus committed prohibited practices illustrated in article 6 paragraph (a) of the Act on the Protection of Competition No. 4054;


b) Turkcell İletişim Hizmetleri A.Ş.,



i) Based on its dominant position in the market for GSM services, brought about the fact that against the distributors working exclusively and dependent on it, the distributors not engaged in such a relationship were put at a competitive disadvantage as a result of its discriminatory practices among the distributors operating in the mobile phone market, and committed prohibited practices illustrated in article 6 paragraph (b) of the Act on the Protection of Competition No. 4054;



ii) By means of using its dominant position in the market for GSM operators with the aim of strengthening the position of KVK Mobil Telefon Sistemleri A.Ş. in the mobile phone market, which was in economic unity with it, and restricting competition against the distributors which were the competitors of KVK in this market, committed prohibited practices illustrated in article 6 paragraph (d) of the Act on the Protection of Competition No. 4054;


Consequently, Turkcell İletişim Hizmetleri A.Ş. led to an infringement under article 6 of the Act No. 4054, by committing the practices mentioned in paragraphs (a) and (b) above, and therefore it needed to be punished by an administrative fine pursuant to article 16 paragraph 2 of the same Act;


3- Provisions of Turkcell İletişim Hizmetleri A.Ş. about price fixing, included in contracts which had been concluded with the undertakings within the distribution network and which had remained in force until December 1999, and those included in new contracts which had entered into force after this date, and its practices based on these contracts led to an infringement under article 4 of the Act on the Protection of Competition No. 4054, as mentioned below in article 5-b-i;


Therefore, Turkcell had to be punished by an administrative fine pursuant to article 16 paragraph 2 of the same Act;


4- As to the foregoing items:


a) Due to its practices in violation of article 6 of the Act No. 4054 as was mentioned in item 2, and considering the favourable attitude of Turkcell İletişim Hizmetleri A.Ş. during the investigation and considering the facilities provided to the Investigation committee as a reason for abatement, Turkcell İletişim Hizmetleri be fined 6.275.816.100.000 TL assessed by 0.9 % of its annual gross revenue (net sales) accrued by the end of 1999;


b) Due to its practices in violation of article 4 of the Act No. 4054 as was mentioned in item 3 and considering the low damage resulting from such practices as a reason for abatement, Turkcell İletişim Hizmetleri be fined 697.312.900.000 TL

assessed by 0.1 % of its annual gross revenue (net sales) accrued by the end of 1999; making a total fine of 6.973.129.000.000 TL and that

5-
a) Turkcell İletişim Hizmetleri A.Ş. terminated its practices under article 6 of the Act No. 4054 as was mentioned in item 2, and within this framework, it did not discriminate between mobile phone distributors and importers without a justifiable reason,



b) i) With regard to price fixing,  


- Turkcell might determine the sales costs of activation services by Turkcell dealers (Turkcell Activation Centers (TACs) directly or through Turkcell Subscription Points (TSPs)) as a continuation of Turkcell subscription services, without assuming any commercial and financial risks;


- But Turkcell might not determine the resale prices of sim cards and prepaid cards etc. whose ownership passed to undertakings within the vertical structure of Turkcell and which were transferred to resellers;



    ii) With regard to the exclusive operation of dealers,


- In case TACs and TSPs were not the dealers of mobile phone distributors at the same time, the condition of exclusive operation did not bear an inconvenience in terms of competition rules, as there was no obstacle for competing operators to acquire dealers of the same nature;


- In case TACs and TSPs were the dealers of mobile phone distributors at the same time, the condition of exclusive operation could not be introduced, as it was not possible for competing operators to acquire dealers of the same nature and thus competition in the relevant market would be significantly restricted;


In this regard, as to the contracts Turkcell İletişim Hizmetleri A.Ş. concluded with TACs, the undertaking concerned be notified that


- The provision concerning the price be corrected in accordance with the above statements;


- Provisions related to exclusivity with TACs which were the dealers of the distributors of mobile phones at the same time be deleted,


- Such changes to the contracts be made and notified to the  within 60 days,

Practices meaning price fixing and forcing to operate exclusively not be committed in practice.
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